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The new Czech law on renewables does not allow investment into new plants by independent power producers; it will increase profits for coal power plants co-firing biomass and support primarily ČEZ, the dominant energy utility   

The new legislation passed by the upper house of parliament in Prague on March 31, 2005, called “Law on the support of production of electricity from renewable energy sources and on the amendment of some other laws (Law on the support of utilization of renewable sources)” , has been labelled by the Ministries involved (particularly the Ministry of Environment) as one of the most modern in Europe and has been likened to the respective legislation in Germany and Spain. This argumentation has been taken up by some NGOs which uncritically welcome the new legislation (e.g., Friends of the Earth Czech Republic). 

However, the new law clearly discriminates against independent power producers in favour of the country’s dominant energy utility, ČEZ, and some other companies. The legislation violates European law, as demonstrated by two legal reviews performed by Dr. Dörte Fouquet of the Kuhbier Law firm in Brussels, who is also director of EREF, and by the German law firm Haarmann Hemmelrath and Partners in Prague.

The principle of the legislation: 


The law offers two support systems: on the one hand, feed-in tariffs for all renewable power plants except co-firing of biomass with fossil fuels. On the other hand, a support system that can be chosen as an alternative, consisting of so-called green bonuses, which at the same time represent the only support scheme for the co-firing of biomass with fossil fuels. The green bonus is described as a premium offered to the producer in addition to the market price for electricity, however, the law does not give any further details of the system which is completely non-transparent. Thus, the system cannot be relied upon by independent power producers, as it contains no guarantee whatsoever. 

A producer who wants to choose the feed-in tariffs does not know how high these will be. The law states only that, starting 2007, the tariffs may be decreased from the previous year’s value by up to 5 percent annually. However, the value for 2006 is not given and could theoretically drop toward zero. (The feed-in tariffs are set annually by the Regulator). It is because of this crucial gap in the law that planning of new projects is not possible until the end of this year when the tariffs for the next year are expected to be published. The fifteen – year guarantee of the feed-in tariff is thus of little value, given that the tariff may be very unfavourable. Several different attempts were undertaken in the lower and upper house of parliament to close this gap. They all failed, some even due to unfair influencing of the voting by the rapporteur from the opposition party, indicating the importance which the authors of the legislation and the parties in parliament attach to preserving this uncertainty factor (for the possible reasons see below). 

The main violations of European law by the new Czech legislation:


- lack of guarantee for investor confidence (non-fulfillment of Directive 2001/77/EC)  

- stipulation that renewable electricity which was fed in for feed-in tariffs must be used for covering losses in the grid, thus not enabling it to reach the market (gross violation of Directive 2001/77/EC) 

- support for co-firing of biomass in existing coal power plants which are thus receiving surplus funding in an extremely non-transparent way, benefitting especially the ČEZ company (violation of Directive 2001/77/EC, discrimination of new power producers – violation of Directive 2003/54/EC, possible violation of the EC Treaty)

- discrimination of new power producers due to easy possibility of refusing access to the grid (non-implementation of Article 7  Directive 2001/77/EC) and by additional new administrative barriers (violation of Directive 2001/77/EC)

- completely non-transparent mechanism of charging the costs of the support to electricity consumers (violation of Directive 2001/77/EC) 

- certificates of origin are issued also to those producing green electricity for their own use, with no mechanism to prevent their misuse on the market (violation of Directive 2001/77/EC) 

What is to be expected in the field of renewable electricity production in the Czech republic:

Given the three main contributing sectors, the fulfillment of the country’s target of 8 % green electricity by 2010 should not pose a problem. 

Firstly, large hydropower can count toward meeting the target and, without any requirement for technical advancement, could receive support according to the new legislation. The large hydropower stations belong to ČEZ. 

Secondly, co-firing of biomass in existing coal power plants will play an important role. After trying out co-firing of wood chips in coal power plants starting in September 2003 (with a feed-in tariff of about 8 euro-ct / kWh in 2003 and about 6,5 euro-ct / kWh in 2004), which caused protests from the competitors on the wood chip market and led to an abatement in the practice at the beginning of 2005, on April 5, 2005, ČEZ announced plans for burning several hundred thousand tons of grain in their coal power plants. ČEZ would be earning about 5,4 euro-ct / kWh for this electricity this year. In their prognoses, the Czech authorities also list a planned sizeable contribution of pure biomass plants, however, for reasons mentioned above, independent power producers are not able to plan their construction as yet.

A third sector of significant economic interest is wind power. According to reports not made public yet, ČEZ will probably enter the wind power branch this year, founding a new company and aiming at several 100 MW installed capacity. Another 400 MW wind power project, which is being planned in the Oar mountains (Erzgebirge) region, has been unofficially linked to the Czech government’s order of fighter planes from Sweden and the company British Aerospace Systems. The developers of the project have announced the begin of construction for June 2005. Such major projects may well make use of the non-transparent green bonus system introduced by the new legislation.

There is a real risk that at the end of the year 2005, when several major renewable electricity projects will be known, the Regulator will ascertain the country’s satisfying progress in fulfilling its green electricity commitment and will then set the crucial feed-in tariffs for 2006 very low, arguing that no significant new renewable plants need to be supported. Until then, independent renewable electricity producers are put on hold unable to plan projects, with an uncertain perspective.

This scenario, namely the entrance of large companies, primarily ČEZ,  into the renewable electricity field this year, would help to explain why the attempts to set a value for the feed-in tariffs for 2006 in the law failed. 

Note:  A further illustration of the discrimination of independent green power producers is presented by the current decree of the Regulator office No. 10 / 2004 containing the feed-in tariffs for 2005. It introduces a number of additional new rules and barriers which did not exist in previous years. According to this decree which is in force as of January 1, 2005, operators of wind power plants and solar plants wishing to obtain feed-in tariffs for 2005 were to apply for these by December 10, 2004 (sic!). The decree itself was issued on November 29, 2004. Thus, even if an independent producer tried to start operating a wind power plant or solar plant this year, chances are he would have probably missed the application deadline for the remuneration. Furthermore, newly installed wind power plants with rotors and generators older than two years are not supported this year. This is obviously meant to put an end to an emerging practice: due to the lack of planning security, some independent producers had started importing used wind turbines from repowering projects from the West.  
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